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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1268/2016 

U/s 447/352/506/34 I.P.C. 

  

STATE 

-Vs- 

Champak Kalita & Ors. 

                                                    ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma  ..Ld. Asstt. P.P.  

For the Defence: Mr. R. Choudhury ..Ld. defence advocate 

 

Evidence recorded on: 19.03.18, 2.04.18, 5.05.18, 18.05.18, 31.05.18. 

Argument heard on: 17.09.18. 

Judgment delivered on: 29.09.18. 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Pallabi Kalita on 20.08.16 before O/c Mukalmua P.S., alleging inter 

alia that on 17.08.16 at around 7 am, when they were at their home, the 

FIR named accused persons criminally entered into their dwelling house 

and thereafter armed with lathi and dao assaulted and beat her and her 

mother Dipali Kalita, her brother Amit Kalita, her sister Lakhimi Kalita and 

her younger brother Kanjit Kalita on past issues and caused injury to her 

brother Kanjit Kalita and Amit Kalita. Hence the case. 
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2. That on receipt of the ezahar at the P.S., the same was registered as 

Mukalmua P.S case No. 289/16 u/s 143/148/447/325 I.P.C. On the basis 

of the ‘ejahar’, police started investigation and after completion of 

investigation finding prima facie materials against the accused persons 

namely Champak Kalita, Sidharta Kalita, Manju Kalita and Pinu Kalita, the 

police submitted the case in Charge-sheet U/s 447/352/506/34 I.P.C. vide 

Charge-sheet no. 165/16 dated 25.08.15. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 447/352/506/34 I.P.C. by this court. Now as the accused 

persons were served police notice during the stage of investigation, 

summons were issued to them and on their appearance, they were 

allowed to go on Court-bail to face the trial. 

4. That copy was furnished to the accused persons and on finding prima 

facie materials of offence - particulars of offence and substance of 

accusation for offence U/S 447/352/506/34 I.P.C was explained to the 

accused persons and they were asked whether they pleaded guilty, to 

which they pleaded not guilty and claimed to be tried. 

5. That in the course of hearing the prosecution side examined 6 nos of 

witnesses. The prosecution side marked and exhibited 3 nos of 

documents. The accused persons were examined U/s 313 Crpc. The 

defence case is of total denial and they declined to adduce any evidence. 

 

6. Points for determination:- 

I. Whether the accused persons on 17.08.16 at around 7 

am, at village Sutarkuchi under Mukalmua P.S., in 

furtherance of their common intention criminally 

trespassed into the dwelling house of the informant 

and thereby committed offence punishable U/s 447/34 

I.P.C.? 
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II. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention assaulted and applied criminal force upon the 

informant and the informant's family otherwise than on 

grave provocation and thereby committed offence 

punishable U/s 352/34 I.P.C.? 

III. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention criminally intimidated the informant and the 

informant's family and thereby committed offence 

punishable U/s 506/34 I.P.C.? 

 

7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. Pw 1 – Dipali Kalita deposed in her evidence tghat the informant is her 

daughter and the accused persons are her neighbours and that on 2016 at 

around 5 am, accused Chandan came to her house to borrow a hakoti and 

took the hakoti and went to his home. Pw 1 deposed that later when she 

looked for Rs. 300 which she had kept in her home, she didn't find it and 

on the next morning she asked Chandan whether he had taken the cash 

from her home. Pw 1 deposed that Chandan denied the allegation and 

scolded her and in the meantime her son woke up and pushed Chandan to 

the gateway and thereafter accused Champak, Manju, Pinu entered into 

their courtyard and landed into a scuffle with her husband and her entire 

family. Pw 1 deposed that later Siddharta armed with lathi assaulted them 

all and left away. Pw 1 deposed that later during evening time they went 

to medical and police station and her daughter lodged ezahar against the 

accused person. 
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 Pw 1 in her cross deposed that Chandan is a class 10 student. Pw 1 

revealed that she do not know the exact date of occurrence. Pw 1 

revealed that the accused persons had filed a cross case against them. Pw 

1 deposed that the accused persons had filed case against them prior 

before they had lodged case against the accused. Pw 1 revealed that they 

went to hospital on 3 pm and that the occurrence took place at around 5 

am. 

9. Pw 2 – Amit Kalita deposed in his evidence that the informant is his 

younger sister and that he knows the accused persons. Pw 2 narrated the 

same lines as of Pw 1 and stated that they had doubted Chandan to have 

stolen Rs. 300 from their house and as such asked Chandan whether he 

had taken the sum. However, Chandan denied to have taken the same 

and on the following morning Chandan entered into their courtyard and 

scolded them. Pw 2 deposed that he got up at that time and went outside 

and asked Chandan to leave and then Chandan left away. Thereafter, 

Champak Kalita, Siddharta Kalita, Manju Kalita, Pinu Kalita, Dwijen Kalita, 

Chandan Kalita and Maimoti Kalita came to their courtyard and Siddharta 

armed with lathi beat Pw 2 on his head and hand. Pw 2 deposed that 

when he tried to snatch the lathi from Siddharta, accused Champak beat 

his mother with the lathi and one of the accused pushed his sister Lakhimi 

to the ground and later Siddharta scratched her with his nails. Pw 2 

deposed that one of the accused beat his sister Pallabi and his father, but 

he could not notice which of the accused had assaulted them. Pw 2 

deposed that the accused after assaulting them had left for their home 

and thereafter they went to medical and from there they went to police 

station. Pw 2 deposed that his sister Pallabi had lodged ezahar against the 

accused persons. 

 Pw 2 in his cross deposed that Champak Kalita had filed a cross case 

against them. Pw 2 revealed that he do not know if Champak Kalita had 
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lodged the case prior to them lodging the case against them. Pw 2 

revealed that they and the accused persons share the same common 

boundary. Pw 2 revealed that the accused persons went to medical at 

around 12 pm. 

10. Pw 3 – Lakhimi Kalita deposed in her evidence that the informant is her 

sister and she knows the accused persons and that one and a half years 

ago, Chandan had come to their house and later in the evening time, 

when her elder brother Amit came to home, he looked for money and 

then her mother told them that Chandan had visited their home and told 

that he might have taken the money from their house. Pw 3 deposed that 

her mother went to Chandan Kalita's house to ask him whether he had 

taken the said money from their house to which Chandan denied and on 

the following morning Chandan came to their house and scolded her 

mother. Pw 3 deposed that her elder brother Amit got up from beat and 

had sent Chandan away. However, in the meantime, the accused persons 

came to their house and Siddharta armed with lathi hit Amit on his head 

and Champak Kalita armed with hekoti attempted to beat Amit, but her 

mother intervened and the blow fell on her back. Pw 3 deposed that her 

father Bhubaneswar Kalita came to P.O. and held the lathi of Champak 

Kalita and thereafter Siddharta pushed Pw 3 to the ground and scratched 

on her cheek with his nails. Pw 3 stated that later Dijen Kalita came to P.O 

and sent the accused away and thereafter they straightaway went to 

police station and from there they were sent to hospital. 

 Pw 3 in her cross deposed that at the time of occurrence, Chandan Kalita 

was studying in class 9. Pw 3 revealed that police had visited P.O at 

around 12-12:30 pm. Pw 3 revealed that Dijen Kalita broke the fight. Pw 3 

revealed that Champak Kalita had lodged a cross case against them. 

11. Pw 4 – Pallabi Kalita who is the informant in the instant case, deposed in 

her evidence that she knows the accused persons and that on 17.08.16 
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they found that Rs. 300 was missing from their house and earlier Chandan 

had visited their house to borrow a bamboo wire and as such her mother 

went to Chandan's house and asked him whether he had taken money 

from their house. Pw 4 deposed that on 17.08.16 at around 6:30 am, 

Chandan came to their house and scolded them using abusive language 

and later Siddharta Kalita joined Chandan and beat her brother Amit with 

bamboo lathi. Pw 4 deposed that later Champak Kalita armed with an iron 

chain attempted to beat Amit and when her mother intervened, the iron 

chain blow fell on her mother's shoulder. Pw 4 deposed that Siddharta 

scratched her sister Lakhimi on her cheek and one of the accused persons 

pu8shed her to the ground. Pw 4 deposed that when she tried to 

intervene, one of the accused hit her with bamboo lathi and after 

assaulting them the accused persons left from their house. Pw 4 deposed 

that they went to medical and from there they went to Mukalmua P.S and 

lodged ezahar against the accused persons. Ext 1 is the ezahar and Ext 

1(1) is her signature. Pw 4 stated that police had recorded her statement. 

 Pw 4 in her cross deposed that the ezahar was written by a mohari, but 

she do not know his name and the same was written as per her directions 

and the same was read over to her. Pw 4 stated that in Ext 1, it was 

stated that on 17.08.16 the accused came to their house to settle 

domestic dispute. Pw 4 stated that in Ext 1 she had not stated that on 

16.08.16, Chandan came to their house and had stolen Rs. 300. Pw 4 also 

revealed that they do not have any cordial relation with the accused 

persons. Pw 4 stated that Chandan is a class X student. Pw 4 stated that 

police had visited P.O on the day of occurrence at around 10-10:30 am. 

Pw 4 deposed that she do not know if the accused had lodged case 

against them prior to them lodging case against the accused. 

12. Pw 5 – Pramesh Kalita deposed in his evidence that he knows the accused 

persons and that one and a half years ago, at around 7 am, he heard halla 
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near the informant's house and at that time he was at his shop. Pw 5 

deposed that the accused and the informant are his next door neighbours 

and in between the road of the accused and informant, he had seen 

Champak bleeding from his head and he was bleeding profusely. Pw 5 

deposed that Siddharta had cut injury on his stomach and he was bleeding 

from his wound. Pw 5 stated that Bhubaneswar Kalita was armed with 

hoolabari and Amit was armed with knife and Bhubaneswar Kalita's wife 

and daughter were armed with lathi. Pw 5 deposed that the accused were 

at their courtyard. Pw 5 stated that when he asked Champak and 

Siddharta as to how they sustained injury, they told him that 

Bhubaneswar and Amit had hit them with hoolabari and knife and later co-

villagers took Champak and Siddharta to the hospital. Pw 5 deposed that 

after that he returned to his home. 

13. Pw 6 – Hafizuddin Ahmed is the I.O., and his evidence is of routine nature 

depicting the various stages of investigation. 

14. I have heard the submissions made by both the Ld APP and the defence 

counsel. The Ld APP submitted that the prosecution witnesses in their 

evidence had in clear terms stated the offences committed by the accused 

persons. On the other hand  the Ld defence counsel vehemently 

submitted that the vital witnesses for the prosecution case are all related 

witnesses and it is admitted fact that the accused  persons had filed a 

cross case against them, hence  they cannot be relied upon  unless 

corroborated by evidence of independent witnesses which is  missing in 

the instant case. 

15. On perusal of the case record it appears that Pw1 to Pw4 are from the 

same family and thus related witnesses. Pw5 is stated to be an 

independent witness and Pw6 is the I.O. 

16. Law is settled on the point that merely because some of the witnesses are 

related witnesses, the same by itself cannot render their evidence 
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unreliable. What is required is that, such testimony requires scrutiny with 

more care and caution than what is ordinarily done to exclude tainted and 

interested evidence from being relied upon. 

17. Let me now scrutinize the testimony of Pw1 to Pw4 on the touchstone of 

aforementioned position of law in regard to appreciation of evidence of 

related witnesses. 

18. On careful scrutiny of the evidence of Pw1 to Pw4 it appears that the 

same suffers from discrepancies and contradictories. For instance, Pw1 

had made an omnibus statement that the accused persons had assaulted 

them with lathi. Pw2  i.e. the sister of the informant went on to state that 

accused Siddhartha  armed with lathi beat her  and Pw1 and he also 

scratched her with his nails. She further stated that one of the accused 

person manhandled her sister i.e. is the informant and their father but she 

cannot say who amongst the accused person had manhandled them. .. 

Again, she went on to state that accused Siddhartha had scratched her 

with his nails but the same instance do not find its place in the testimony 

of Pw1, Pw3 and Pw4. 

19. Contrary to the evidence of Pw1 and Pw2, Pw3 went on to state that at 

the time of the incident accused Siddhartha had assaulted Amrit on his 

head with lathi  and champak attempted to hit Amrit i.e Pw2 with Hakoti 

but the blow missed its target   due to intervention of Pw1  resulting in 

the ‘hakoti’ blow falling on her. But, surprisingly, the evidence of Pw1 and 

Pw2 is completely silent in this regard. Further, she stated by Pw3 that 

accused Siddhartha had scratched her face with his nails. It also appears 

that there is variation in the evidence of Pw3 and Pw4 i.e. the informant, 

in regard to the manner of assault and the weapons used in alleged 

assault. 

20. On careful scrutiny of the evidence of Pw1 to Pw4 it appears that each of 

the said witnesses have step by step exaggerated their evidence. Each of 
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the said witnesses in their evidence have intensified the degree of the 

alleged assault upon them.  

21. In view of the evidence discussed above, it appears that evidence given 

by Pw1 to Pw4 implicating the accused persons is marked by inherent 

contradictions and discrepancies. Pw1 to Pw4 do not comes across as 

wholly reliable witnesses and they fall into the category of those 

witnesses, who are neither wholly reliable nor wholly unreliable. The 

evidence of a witness, who is neither wholly reliable nor wholly unreliable, 

such as, Pw 1 to Pw 4, cannot be relied upon unless corroborated by 

credible evidence, direct or circumstantial.  

22. Coming to the case at hand, it is admitted fact that the accused persons 

had filed a cross case against the complainant party. In such a situation, 

parties are usually prone to making allegation and counter allegation 

against each other. In such situations it will not be prudent to not look for 

corroborating evidence from independent witnesses to prove the 

prosecution case. 

23. Now, in our case, Pw5 is an independent witness. On perusal of his 

evidence it appears that his testimony has cast serious doubts on the 

allegations raised by the complainant party as against the accused 

persons. The evidence of Pw5 turns the prosecution case upside down. 

This I say so because, according to Pw5,  the occurrence took place in the 

street in between the houses of the complainant party and the accused 

party and  he saw that the accused Champak and Siddhartha had injuries 

on their person and  complainant party were armed with weapons. He 

further stated that accused Siddharth and Champak had told him that the 

complainant party had assaulted them. Nowhere, in his evidence, Pw5 has 

implicated the accused persons in respect of the incident stated that he 

had seen the accused persons assaulting complainant party nor that had 

he seen any injuries on the person of Pw1 to  Pw4.  
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24. Therefore, in view of the above discussions, I am of the considered 

opinion that the Prosecution has failed to prove the guilt of the accused 

persons beyond reasonable doubt. 

 

 

 

ORDER 

 

Hence considering the above discussion, the accused Champak Kalita, 

Sidharta Kalita, Manju Kalita and Pinu Kalita are found not guilty for 

offence u/s 447/352/506/34 I.P.C and are accordingly acquitted and set at 

liberty forthwith. 

 

The accused person’s bail-bond also stands cancelled after expiry of the 

appellate period. 

 

Pronounced by me on this open Court, this day the 29th day of September, 

2018 under my hand and seal of this Court. 

 

Typed by me and corrected by me:- 

 

Zubee Chaliha, J.M.F.C, Nalbari.
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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1268/2016 

U/s 447/352/506/34 I.P.C. 

  

STATE 

-Vs- 

Champak Kalita & Ors. 

                                                    ..... Accused 

 

ANNEXURE 

1.  PROSECUTION WITNESSES: 
P.W.1: Dipali Kalita, 

P.W.2: Amit Kalita, 

P.W.3: Lakhimi Kalita, 

P.W.4: Pallabi Kalita (informant), 

P.W.5: Pramesh Kalita, 

P.W.6: Hafizuddin Ahmed (I.O), 

 

2. DEFENCE WITNESSES: 

NIL. 

4. EXHIBITS (BY PROSECUTION SIDE): 

Ext 1: Ezahar, 
Ext 1(1): Signature of informant, 
Ext 2: Sketch map, 
Ext 2(1): Signature of I.O., 
Ext 3: Charge sheet no. 165/16, 
Ext 3(1): Signature of I.O. 
  

5.  EXHIBITS (BY DEFENCE SIDE): 

NIL. 

 

 Typed by me and corrected by me:- 

 

 Zubee Chaliha, J.M.F.C, Nalbari 


